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 This matter is before the Civil Service Commission on cross appeals of discipline  
imposed by the Manager of Safety and affirmed in part, modified, and reversed in part 
by the Civil Service Hearing Officer.  The Commission has reviewed and considered the 
full record before it, and AFFIRMS in part, MODIFIES, and REVERSES in part the 
Hearing Officer’s Decision, dated March 22, 2009, on the grounds outlined below.   
 

I.  FACTUAL BACKGROUND 
 
 The facts underlying this disciplinary action occurred between November 2008 
and March 2009.  During that time, Petitioner was a sergeant with the Denver Police 
Department and his responsibilities included overall supervision of Police Academy 
Class 08-2, which began on October 14, 2008.  Officer C.T. was one of 38 recruits in 
that class.1  The facts are extensive and not repeated in our decision; however, the 
Hearing Officer’s findings of fact are found in his decision at pages 3-10.   
 
 Following an internal affairs investigation, the Manager of Safety issued a 
supplemental  departmental order of discipline dated November 20, 2009.  (Exhibit 6.)  
Petitioner was reduced in rank from sergeant to police officer first grade and suspended 
for 42 days for a violation of RR 138 (Discrimination, Harassment and Retaliation).  He 
was also reduced in rank and suspended for 42 days for a violation of RR 105 (b) 

                                            
1  Because this appeal involves facts related to sexual harassment, Officer C.T. is not mentioned by 
name.   
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(Conduct Prejudicial) to run consecutively to the 42-day suspension for RR 138, for a 
total suspension of 84 days.  Further, the departmental order provides that as an 
alternative to the discipline imposed under RR 138 and RR 105 (b), Petitioner was 
reduced in rank and suspended for 84 days for a violation of RR 105 (a) (Conduct 
Prejudicial).  The alternative 84-day suspension was to run concurrently to the first 84 
day suspension.  Finally, the departmental order provides that the reduction in rank from 
sergeant to police officer first grade was in lieu of rather than in conjunction with the two 
84-day suspensions.     
 
 It is undisputed that neither of the two 84-day suspensions mentioned in the 
departmental order were executed or served.  Petitioner was demoted to the rank of 
police officer first grade and has appealed that discipline.        
 
 The civil service hearing took place on February 4 and 5, 2010.  In his decision, 
the Hearing Officer reversed the Manager’s finding of an RR 138 violation and vacated 
the discipline imposed.  The Hearing Officer upheld the Manager’s finding of an RR 105 
(b) violation, but modified the discipline from a 42-day suspension to an 84-day 
suspension and affirmed the reduction in rank.  As to the alternative discipline imposed 
under RR 105 (a), the Hearing Officer upheld the Manager’s finding of a rule violation, 
upheld the imposition of a reduction in rank, but changed what the Hearing Officer 
believed was a 42-day suspension to an 84-day suspension.  Decision, p. 19.2     
 
 Both parties have cross-appealed the Hearing Officer’s decision.       
 

II.  FINDINGS 
 
 Petitioner raises three grounds for appeal:  1)  the decision of the Hearing Officer 
imposing discipline under RR 105 (a) and (b) involves an erroneous interpretation of 
departmental or civil service rules; 2)  the decision involves policy considerations that 
may have effect beyond the case at hand, and 3)  the discipline affirmed by the Hearing 
Officer is inconsistent with discipline received by other department members under 
similar circumstances.  The Manager raises two grounds for appeal:  1)  the Hearing 
Officer’s decision that a violation of RR 138 requires the same level of proof as a Title 
VII lawsuit is based on an erroneous interpretation of departmental rules, and 2)  the 
decision involves policy considerations that may have effect beyond the case at hand.   
 
A.  RR 138 (Discrimination, Harassment and Retaliation) 
 
 As we have already noted, the Hearing Officer made very specific and detailed 
findings of fact regarding the interactions between Petitioner and Officer C.T., which he 
summarized as follows:   
 

                                            
2  The Hearing Officer’s Decision on Charge C is in error.  The alternative discipline imposed under RR 
105 (a) was a reduction in rank and an 84-day suspension, not a 42-day suspension.  See, Exhibit 6.        
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  Based on Findings of Fact 1 through 36, the Hearing Officer  
  concludes that by mid to late November 2008 Sergeant Jackson 
  had developed an attraction for Recruit T____ and his behavior 
  departed from the professional standard expected of a Sergeant 
  in charge of a Denver Academy Class.  This was demonstrated 
  by his singling out T____ in class and at the firing range.  His 
  conduct in relation to T____  escalated from then until the situation 
  came to a head on March 13, 2009 when she finally reported the 
  matter to Sergeant Mair.  Jackson began a pattern of texting and 
  calling T____.  . . . He even called her out of class with no purpose   
  beyond telling her he was leaving for the day and wanted to say  
  goodbye.  Finally, he revealed his true intentions for his special  
  attention to T____ when he texted her on March 12, 2009 stating 
  that he wanted to kiss her.  While most of his conduct taken  
  separately could be characterized as relating to the Academy training, 
  in the context of his March 12, 2009 text, a different light is revealed  
  for the entire pattern of behavior.  He was gradually attempting to 
  build a personal relationship that he hoped to culminate in a 
  romantic/sexual relationship.   
 
  During the class the evidence clearly demonstrates that T____  
  walked a tight rope of trying to keep on good terms with her 
  supervisor and maintain a professional relationship.  She was 
  afraid to outright object or report Jackson’s behavior for fear of 
  retaliation.  With a higher passing score set for her class than 
  previous class she feared that it would be very easy to make her fail. 
  She was stressed from Jackson’s attention and could not study  
  after his texting her, cried before going to sleep, or could not sleep. 
  Other Cadets lost respect for Jackson due to his hypocrisy in  
    lecturing them about the Academy anti-fraternization policy and  
  his blatant disregard of it.   
 
Decision, p. 10-11.   
 
 Despite these findings, the Hearing Officer concluded that a violation of RR 138 
required the same level of proof as a Title VII lawsuit, and under that legal standard, 
Petitioner’s conduct was not severe or pervasive enough to alter the conditions of 
employment and create an abusive working relationship.  We find the Hearing Officer 
erroneously interpreted departmental rules and his legal conclusion is also erroneous.   
 
 RR 138 provides: 
 
  Members of the Department are expressly prohibited from engaging 
  in any form of discrimination, harassment, or retaliation, based on any 
  class of personal characteristic protected by federal, state or local law,  
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  or otherwise violating the Discrimination, Harassment and Retaliation 
  Policy found in section 117.03 . . . . 
 
 Section 117.03 of the Denver Police Department’s Operations Manual sets forth 
the policy and reporting procedures with regard to discrimination, harassment and 
retaliation and provides, in part:        
 
 Section 117.03 (1):     
 
  Policy and Declaration – It is the policy of the Department of Safety that  
  its employees (both CSA and sworn), contract employees, temporary  
  workers, and applicants for employment have a right to be free of  
  discrimination, harassment, and retaliation based upon actual or perceived 
  race, color, creed, national origin, ancestry, sexual orientation, physical  
  or mental disability, age, gender/sex (including pregnancy, childbirth, or  
  caregiver status), marital status military status, religion, political affiliation,  
  or any other basis protected by federal, state, or local law or regulation.       
 
 It is clear that the protections outlined in this policy go beyond those guaranteed 
by Title VII of the Civil Rights Act, and include not only protections guaranteed under 
other federal laws, but also protections under state statutes and local ordinances, i.e., 
marital status and sexual orientation.     
 
 Section 117.03 (6) provides:   
 
  The Department of Safety maintains a “zero tolerance” regarding   
  violations of this policy, meaning the Department will not knowingly 
  tolerate acts of discrimination, harassment, or retaliation.  
 
  a.   Allegations about potential violations of this policy will be taken  
   seriously and the Department will promptly undertake reasonable  
   steps to address all allegations of discrimination, harassment, or 
   retaliation.  If an investigation is deemed necessary, it will be  
   conducted promptly, thoroughly, and impartially. 
 
  b.   Appropriate actions may include, but are not limited to, discipline 
   (up to and including termination), training, mediation, or other  
   effective remedial action commensurate with the severity of the  
   offense and any such actions will occur as soon as practicable 
   for even a single violation of the policy.  (Emphasis added).   
 
 Our role in interpreting departmental rules or regulations is the same as a court’s 
role in interpreting statutes.  Our primary task is to ascertain and give effect to the 
Department’s intent.  Crandall v. City and County of Denver, 238 P. 3d 659, 662 (Colo. 
2010.)  To do this, we look first to the language of the rule, giving the words and 
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phrases used their plain and ordinary meanings.  Id.  We also consider the rule or 
regulation as a whole to give consistent, harmonious, and sensible effect to all of its 
parts.  Id.  If we determine the rule’s language is clear and unambiguous, we apply it as 
written without resorting to interpretive rules of statutory construction.  Id.  However, if 
we determine the rule is ambiguous in some material way, then we may look at extrinsic 
evidence of intent (i.e., prior rules or regulations, rule-making history, the consequences 
of a particular construction, etc.)  Bd. of County Comm’rs v. Costilla County 
Conservancy Dist., 88 P. 3d 1188, 1193 (Colo. 2004).  
 
 We find the language in RR 138 and section 117.03 clear and unambiguous as 
to the Department’s intent.  RR 138 prohibits any form of sexual harassment, not just 
sexual harassment that rises to the level of a Title VII lawsuit.  A “zero tolerance” as 
used in 117.03 (6) means no tolerance toward any acts of sexual harassment.  
Similarly, the language used in 117.03 (6)(b) indicates that disciplinary action may be 
imposed for even a single violation of the harassment policy.  Thus, the Hearing 
Officer’s conclusion that a violation of RR 138 required proof that Petitioner’s conduct 
was severe and pervasive enough to alter the conditions of employment and create a 
hostile work enviornment is directly contrary to the clear and unambiguous language of 
the departmental rules.   
 
 Further, we find the Hearing Officer’s legal analysis erroneous.  See, Vukovich v. 
Civil Service Comm’n of the City and County of Denver, 832 P.2d 1126, 1128 (Colo. 
App. 1992) (the Commission is not bound by the Hearing Officer’s findings of ultimate 
facts and conclusions of law).  In reaching his conclusion that Petitioner’s conduct did 
not rise to the level of a Title VII lawsuit, the Hearing Officer relied on Shepherd v. 
Comptroller of Pub. Accts., 168 F.3d 871 (5th Cir. 1999).  However, the conduct at issue 
in Shepherd was allegedly committed by a coworker and the court specifically noted 
there were no allegations that a supervisor had engaged in sexually harassing behavior.  
Id. at 874.  See also,  Zisumbo v. McCleoudUSA Telecommunications Services, 154 
Fed. Appx. 715, 727 (10th Cir. 2005, unpublished opinion) (distinguishing Shepherd 
because the sexually offensive behavior was allegedly committed by plaintiff’s direct 
supervisor).   
 
 Finally, we find the Hearing Officer’s decision has significant policy 
considerations beyond this case.  The Denver Police Department and the City have an 
obligation to provide their employees with a work environment that is free of 
discrimination, harassment and retaliation.  One of the ways the City can provide such a 
work environment is by promptly investigating and taking appropriate corrective action 
to stop any discriminatory behavior.  See, Alder v. Wal-Mart Stores, Inc. 144 F.3d 664, 
676 (10th Cir. 1998).  But the Hearing Officer’s decision would prevent the Department 
from using disciplinary action as a means of stopping harassing conduct until such time 
as the conduct becomes severe and pervasive enough to create a hostile work 
environment.  Such a policy would discourage the prompt reporting of 
discriminatory/harassing conduct, would hinder the Department’s ability to effectively 
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redress such conduct, and would increase the City’s liability exposure in Title VII 
lawsuits.       
 
 For all these reasons, the Hearing Officer’s conclusion that the Manager of 
Safety failed to prove a violation of RR 138 is reversed.   
 
B.  RR 105 (a) and (b) 
 
 The Hearing Officer found, based on the evidence, that Petitioner’s conduct 
violated both RR 105 (a) and (b).  Decision, p. 16.  Petitioner raised two grounds in his 
notice of appeal:  erroneous rules interpretation and policy considerations.  However, in 
his opening and reply/response briefs, Petitioner did not present any arguments in 
support of these grounds.  See, Opening Brief, pp. 10-13; Reply/Response Brief, pp. 7-
10.  Instead, Petitioner’s only argument was the sufficiency of the evidence, which is not 
a ground for appeal to the Commission under Denver City Charter § 9.4.15 (F).       
 
 Because Petitioner has failed to properly invoke the Commission’s appellate 
jurisdiction, the Hearing Officer’s findings that Petitioner’s conduct violated both RR 105 
(a) and (b) must stand as if those findings had not been appealed to the Commission.  
 
C.    Discipline Imposed 
 
 Petitioner argues that the discipline imposed and affirmed by the Hearing Officer 
is inconsistent with the discipline received by other members of the Department under 
similar circumstances.  Before addressing this argument, it is necessary to determine 
what level of discipline was properly before the Hearing Officer on appeal.   
 
 CSR 12, Section 3 provides as follows: 
 
  A.  Discipline that may be appealed:      
 
  With the exception of a disciplinary reprimand and the discharge of a 
  probationary member, any disciplinary action imposed on a member of 
  the Classified Service may be appealed to the Commission and be 
  subject to review, first by a Hearing Officer and then by the Commission, 
  pursuant to Charter § 9.4.15 and this Commission Rule 12.   
 
 Here, the departmental order (Exhibit 6, p. 6) provides that the execution of the 
penalty of reduction in rank was in lieu of, not in conjunction with, the two 84-day 
suspensions.  The departmental order does not order the execution of the two 84-day 
suspensions and it is undisputed that the suspensions were not executed or served.  
Thus, the suspensions were not disciplinary actions “imposed” on Petitioner within the 
meaning of CRS 12, Section 3 A.  Accordingly, the only disciplinary action subject to 
appeal and within the Hearing Officer’s jurisdiction was the reduction in rank.   
 

 6




	Respondent-Appellee
	and Cross-Appellant 
	Cert of Service 01-21-11 Jackson v LaCabe 09-08A.pdf
	CERTIFICATE OF SERVICE


